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APPEAL FROM FINAL ORDER OF THE UNITED STATE S' DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOB APPELLEE 


STATEMENT 

This is an appeal from an order of the Honorable Edward 
M. Curran, a judge of the United States District Court for 
the District of Columbia, dismissing appellant’s complaint 
(App. 4-5). 

The suit, which was filed on October 5, 1949 (App. 1-2), 
was brought under Section 9 (a) of the Trading With the 
Enemy Act (40 Stat. 419, 50 U. S. C. App. § 9 (a)) to recover 
property vested pursuant to the Act (§5 (b)) as belonging 
to a national and resident of Germany. The complaint (App. 
1-2) alleges, inter alia , that plaintiff is not an enemy or ally of 
enemy; that he is a resident and a native-born citizen of the 
United States; and that, when his property was taken by the 
Custodian (Vesting Order No. 1332, 8 Fed. Reg. 9074, June 30, 
1943), he was unavoidably present and living in Germany. The 
complaint further alleges that, in August 1946, appellant ob¬ 
tained an American passport and returned to the United States; 
that, on September 23,1946, he filed a notice of claim with the 
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Alien Property Custodian 1 for return of the vested property; 
and that the Custodian has not returned said property* 

Appellee moved to dismiss (App. p. 4) on the ground that 
the action is barred by the applicable statute of limitations, 
Section 33 of the Trading With the Enemy Act (60 Stat. 930, 
as amended, 62 Stat. 1218, 50 TJ. S. C. App. § 33). The Dis¬ 
trict Court granted the motion (App. 4-6). 

SUMMARY OF ASGUMENT 

Section 33 of the Trading With the Enemy Act forbids the 
filing of suits for the return of vested property after April 30, 
1949, or after the lapse of a two-year period following the vest¬ 
ing, whichever is later. The section also provides that, in 
computing this two-year period, there shall be excluded the 
time during which a suit or a claim for return was pending. 
Concededly appellant filed no claim or suit for return of the 
property in issue within the two-year period after it was vested. 
Clearly, then, April 30, 1949, as the “later” date became the 
last day on which appellant could have seasonably filed this 
suit. Since appellant did not sue by that date his action was 
barred. 

Appellant asserts that the explicit terms of Section 33 must 
be disregarded, arguing that the statute, literally construed, 
fails to express the Congressional intent, that it discriminates 
against appellant, and that it is unconstitutional In sub¬ 
stance he asks that an exception to fit this case be read into the 
law. There is no authority in the statutory language, in the 
legislative history, or in judicial decision for such an exception. 
We believe that the District Court correctly applied Section 
33 in accordance with its plain terms, and that, as so applied, 
the statute is clearly constitutional. 

1 By Executive Order No. 9788, 11 Fed. Reg. 11981, October 15, 1946, the 
Attorney General of the United States succeeded to the powers and duties 
of the Alien Property Custodian. The term “Custodian” will be used in this 
brief, as the context may require, to refer either to the Alien Property 
Custodian or to the Attorney General as his successor. 

* * Pending the outcome of the present litigation, action on appellant's ad- 
ministratlYe claim has been suspended. 
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ARGUMENT 

L The suit was barred by the plain language of Section 33 

Section 33 of the Act reads in pertinent part as follows: 

No suit pursuant to section 9 may be instituted after 
April 30, 1949, or after the expiration of two years 
from the date of the * # * vesting in the Alien 
Property Custodian * # * of the property or in¬ 
terest in respect of which relief is sought, whichever is 
later, but in computing such two years there shall be 
excluded any period during which there was pending 
a suit or claim for return pursuant to section 9 or 32 (a). 

The application of these provisions to the undisputed facts 
of this case is clear. The vesting order was filed with the Divi¬ 
sion of the Federal Register on June 30, 1943, and became 
effective on that day * No claim or suit was filed during the 
two-year period which ran from that date and which expired 
on June 30, 1945. The filing of a claim in September 1946 
could not possibly have "tolled” a two-year period which had 
expired fifteen months before. Hence, April 30,1949, was the 
“later” date, the last day on which suit could be brought. 
And appellant waited to file his complaint until October 5 r 
1949. 

The conclusion that appellant was barred is thus dictated 
by the unequivocal language of the statute. And “where the 
words are plain there is no room for construction,” Osaka 
Shosen Line v. United States, 300 U. S. 98. 

Even were there any conceivable room for interpretation, 
the rule that statutes of limitation must be strictly construed 
would stand squarely in the appellant’s path. See Amy v. 
Watertown, 130 U. S. 320, 324; Kendall v. United States, 107 
U. S. 123,125. 4 Beyond this, it is to be observed that Section 

• See Regulations of the Office of Allen Property, § 504.1 Code Fed. Reg., 
1049 ed. 

4 Cases holding that general statutes of limitation, not enacted in con¬ 
templation of war, may be deemed toUed in certain circumstances for the 
benefit of nonresident enemies (see, e. g., Salvoni v. PUson, 181 F. 2d 615 
(C. A D. C.)) have no bearing here. Section 33 was enacted after the 
end of hostilities and the reopening of communications, and was specifically 
designed to afford all persons. Including residents of enemy countries, ade¬ 
quate and final opportunity to assert their rights in this country. 
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33 is not an ordinary statute of limitations; the conditions 
which it establishes attach to the consent of the United States 
to be sued under the Act. Such conditions must be fully met 
(see Banco Mexicano v. Deutsche Bank, 263 U. S. 591, 602- 
603; Uebersee Finanz Karp. v. Markham, 81 App. D. C. 284, 
158 F. 2d 313, afFd 332 U. S. 480), for if the suitor fails to 
come squarely within the terms of the sovereign’s consent, the 
court has no jurisdiction to grant relief. Munro v. United 
States, 303 U. S. 36; Reid v. United States, 211 U. S. 529; 
Finn v. United States, 123 U. S. 227.® 

H. The legislative history of Section 33 furnishes no support 

for appellant’s contentions 

In view of the plain terms of the statute there would seem 
to be no occasion to look further for evidence of Congressional 
intent. “There is no need to refer to the legislative history 
where the statutory language is clear,” Ex parte Collett, 337 
U. S. 55. “The meaning of . . . [an] act must be found in 
the language in which it is expressed when . . . There is no 
ambiguity in the terms of the law.” United States v. HiU, 248 
U. S. 420,424. Since, however, appellant vigorously urges that 
Congress did not really mean what it said it is appropriate to 
point out that the scant record of the legislative history of 
this statute furnishes no basis for appellant’s conclusions. 

Section 33 was originally added to the Trading With the 
Enemy Act on August 8, 1946 (60 Stat. 930, 50 U. S. C. App. 
§ 33). As then worded, the statute barred suits under Section 
9 (a) unless they were filed within two years from vesting or 
within two years from the enactment date, whichever was later. 
It further provided that, in computing these two-year periods, 
the time during which a claim or suit for return was pending 
should be excluded. The purpose of the statute was set forth 
in committee reports accompanying the bills. 

* See also the discussion, infra, pp. 8-9, concerning the constitutionality 
of conditions attached to the filing of suits against the United States. 
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The Committee are of the view that, provided ade¬ 
quate remedies are supplied and a sufficient time is given 
within which to exercise them, litigation with respect 
to alien property matters should be brought to an end 
and the Government should not for all time be open to 
attack. Without this, the Custodian’s effort, to con¬ 
clude, within a reasonable time the administration of 
alien property, can hardly be expected to succeed. By 
section 33, accordingly a limit of 2 years from the date of 
seizure or vesting or from the enactment of this Section, 
whichever is later, would be imposed upon the filing of 
claims or suits for returns. * # * In computing the 
2-year period, however, fairness requires that there be 
excluded any period during which a claim for return 
has been pending pursuant to section 9 (a) or section 32, 
or any period during which a suit has been pending 
pursuant to section 9 (a).* 

On the floor of the House, Congressman Celler explained 
that under the original Act of 1917 there was no period of 
limitations and that as a result the Office of Alien Property had 
continued to operate for over twenty years subsequent to World 
War I. The pending bill, he explained, was designed to enable 
the present Custodian to “wind up his affairs in short order.” 
92 Cong. Rec., pp. A-4804-4805. 

The first amendment to Section 33 took place in 1947 when 
Congress provided that Italian nationals might have until July 
31,1949 to file claims under Section 32. Joint Resolution No. 
12$, 61 Stat. 867. This amendment was passed in recognition 
of the fact that Italians were first made eligible for Section 32 
returns by the Act of August 5,1947 (61 Stat. 784) and hence 
required more time than was available under Section 33 as it 
then stood. 

It was subsequently recognized that certain other persons 
who might have rights under Section 32 should also be granted 
additional time in which to file. The Department of Justice 


* S. Rep. 1839, p. 3; H. Rep. 2396, p. 9; 79th Cong., 2d Sees. 
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accordingly recommended a further amendment which, as ulti¬ 
mately adopted, put Section 33 in its present form. The rear¬ 
sons were fully stated in the following letter addressed by 
Peyton Ford, The Assistant to the Attorney General, to the 
Speaker of the House: 

Section 32 permits return of vested property to any 
persons save those in certain defined categories hostile 
to the United States. Among those to whom return 
is permitted axe persons who were enemies under the 
act only by reason of residence in occupied countries 
during the war and persons who were persecuted by an 
enemy government during the war. Section 33 origi¬ 
nally provided that claims for return under section 
32 (a) and section 9 (a) must be made within 2 years 
of the vesting of the property or by August 8, 1948 
(2 years from the passage of sec. 33), whichever should 
be later. * * * 

It now appears that the 2 years allowed for the filing 
of claims has proved insufficient in the case of many 
claimants. Until recently, many of the occupied coun¬ 
ties have been in a disorganized condition in which 
communication has been restricted and it has been diffi¬ 
cult if not impossible for claimants resident in such coun¬ 
tries to file claims. Moreover, many potential claim¬ 
ants have been necessarily preoccupied with the prob¬ 
lems of day-to-day existence. The plight of the victims 
of persecution has been even more arduous. Most of 
them are presently either in displaced-person camps or 
dead. Many are presumably unaware of their privi¬ 
leges under the act and, despite the earnest efforts of 
the Department, will probably continue to be so for 
some time in the future. Only a very small number of 
such persons have thus far been able to file claims. The 
heirs of deceased victims of persecution (who also may 
file claims under sec. 32), some of whom are American 
citizens, are in many cases ignorant of the existence of 
the vested property, or of the fact that they are the 
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heirs, or both. Unless the statute of limitations is ex¬ 
tended, the purpose of Congress will be frustrated in 
many deserving cases. 

The proposed amendment would accomplish three 
main purposes: first, it would extend from August 8, 
1948, to July 31, 1949, the statute of limitations on 
claims filed pursuant to sections 9 and 32 of the act in 
cases involving property vested during World War II. 
In addition, where the August 1948 limiting date on the 
filing of claims and suits is retained, the date is changed 
from August 8 to August 9, it having been observed that 
August 8 falls on Sunday. Second, the statute of limi¬ 
tations governing subsection 9 (a) proceedings would be 
made applicable to all proceedings under section 9. 
Third, it would simplify section 33. The section is 
presently embodied in two statutes (60 Stat. 925 and 
Public Law 370,80th Cong., 1st sess.), a consequence of 
separate legislation in respect of Italian-vested proparty 
providing, among other things, a different period of 
limitations for such property than is applicable to other 
property. The proposed legislation vxndd erase dis¬ 
tinctions which the passage of time has made unneces¬ 
sary and treat ctU World War II claims uniformly? 
[Italics added.] 

It is thus apparent that Section 33, as finally amended by 
the Act of July 1,1948 (62 Stat. 1218), was designed to “erase” 
prior distinctions and to “treat all World War II claims uni¬ 
formly.” In placing the bar date at April 30, 1949 Congress 
provided a ten-months period of grace to all claimants, irre¬ 
spective of whether they had previously taken steps to pre¬ 
serve their rights. There can be no possible warrant for im¬ 
puting to the Congress, as appellant now seeks to do, an inten¬ 
tion to permit exceptions not expressed in the statute. The 
intention to provide a complete scheme applicable to all World 
War II claims points to the contrary conclusion. 

T This letter, dated March 25, 1948, is set forth in S. Rep. 1532, pp. 1-2, 
and EL Rep. 1834, pp. 1-2, 80th Cong., 2d Sees. 
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HL Appellant’s attacks on the constitutionality of Section 33 

are without foundation 

A. Congress may enact a statute of limitations for suits against the 

United States 

The power of Congress to regulate suits against the United 
States is certainly not open to question. The cases uniformly 
declare that the United States cannot be sued without its con¬ 
sent and that the terms of its consent must be complied with 
literally and strictly or the suit must fail. See, e. g., United 
States v. Sherwood, 312 U. S. 584; State of Minnesota v. United 
States, 305 U. S. 382, 388-389; Munro v. United States, 303 
U. S. 36,41; Eastern Transportation Co. v. United States, 272 
U. S. 675,686; Illinois Central Ry. Co. v. Public Utility Comm., 
245 U. S. 493, 504. It is “well established that suit may not 
be maintained against the United States in any case not clearly 
within the terms of the statute by which it consents to be 
sued.” United States v. Michel, 282 U. S. 656, 659. No suit 
against property in which the United States has an interest 
“may be maintained without the consent of the United States. 
Such consent, though previously granted, has now been with¬ 
drawn. And the power to withdraw the privilege of suing the 
United States or its instrumentalities knows no limitations. 
Lynchv. United States, 292 U. S. 571,581-^582, and cases cited.” 
Maricopa County v. Valley Bank, 318 U. S. 357,362. 

These principles have been expressly applied in suits for 
return of property seized by the Alien Property Custodian. 
Such suits are suits against the United States. Cummings v. 
Deutsche Bank, 300 U. S. 115, 118-119; Becker Steel Co. v. 
Cummings, 296 U. S. 74,78; Banco Mexicano v. Deutsche Bank, 
263 U. S. 591, 603. “[A] 11 of [the requisite] conditions must 
obtain.” (Ibid.). 

Indeed, fulfillment of the conditions under which Congress 
permits suit is jurisdictional. Far from questioning the power 
of Congress to enact statutes of limitation, the courts have em¬ 
phasized their jurisdictional nature by refusing to allow public 
officials to waive the defense. In many cases, the courts have 
reached this conclusion reluctantly, because the net result may 
be that the Government seems to be depriving an American 


.citizen of his property without due process of law, for ex¬ 
ample, by retaining a tax which was unlawfully assessed or 
reneging on a contract after enjoying its benefits. Neverthe¬ 
less, the principle is well established that the suit must fail if 
brought beyond the period specified by the Congress. United 
States v. Garbutt OH Co., 302 U. S. 528,533-535; United States 
v. Seminole Nation, 299 U. S. 417,421; United States v. Ward- 
well, 172 U. S. 48, 52; De Amaud v. United States, 151 U. S. 
483; Finn v. United States, 123 U. S. 227, 231-232; Wallace v. 
United States, 142 F. 2d 240 (C. A. 2), cert, den., 323 U. S. 712. 

Plainly appellant’s rights under section 9 (a) stand on no 
firmer constitutional footing than the right of an American 
citizen and resident to receive just compensation for property 
taken by the United States. Yet the power of Congress to 
impose a statute of limitation as a prerequisite to such suit 
has never been questioned. See, e. g., United States v. John 
K. & Catherine S. Mullen Benev. Carp., 63 F. 2d 48,56 (C. A. 
9), aff’d on another ground, 290 U. S. 89; Carpenter v. United 
States, 56 F. 2d 828 (C. A. 2); Atkinson v. United States, 68 
F. Supp. 99 (D. Minn.); McMichael v. United States, 63 F. 
Supp. 598, 601 (N. D. Ala.); Stiibbs v. United States, 21 F. 
Supp. 1007,1010 (M. D. N. C.). 

Thus, even if appellee had disregarded the mandate of sec* 
tion 33, we submit that this Court would have been bound, as 
the court below recognized it was, to enforce the requirements 
established by the Congress. No case has been cited to the 
contrary. There is no reason to deviate in this case from prin¬ 
ciples which have been heretofore observed without exception. 

B. The application of Section 33 to this case was consistent with the 

requirements of due process 

Upon the filing of his claim on September 23,1946, appellant 
could have instituted a suit for return in full compliance with 
section 33. The simple fact that this suit could have been 
brought during the two years, seven months and one week 
prior to the bar date of April 30,1949, refutes any notion that 
appellant was treated unreasonably or unfairly. “[A] man 
cannot be said to be denied, in a constitutional or in any 
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rational sense, the privilege of resorting to courts to enforce 
his rights when he is given free access to them for a length of 
time reasonably sufficient to enable an ordinarily diligent m«.n 
to institute proceedings for their protection. This is the prin¬ 
ciple on which this Court has repeatedly ruled that con¬ 
tracts were not impaired in a constitutional sense by change 
in limitation statutes which reduced the time for commencing 
actions upon them, providing a reasonable time was given for 
commmencing suit before the new bar took effect.” Canadian 
Northern Ry. Co. v. Eggen, 252 U. S. 553, 562. See also Chase 
Securities Corp. v. Donaldson, 325 U. S. 304; Mattson v. Dep f t. 
of Labor, 293 U. S. 151; McCoskey & Co. v. Eckart, 164 F. 2d 
257,260 (C. A. 5). 

The Act which altered the previously existing time rules 
and established the bar date of April 30, 1949 took effect on 
July 1, 1948. Few ten months thereafter appellant was on 
notice that his suit could be barred if brought after April 30, 
1949. This notice was plainly adequate. Canadian Northern 
Ry. Co. v. Eggen, supra. 

Appellant has repeatedly attempted to inject into this case 
the issue of “confiscation.” 8 He does not suggest that the 
original taking was unlawful, apparently recognizing full well 
.the Custodian’s undoubted power to make an immediate seizure 
upon his own determination of enemy ownership. McGrath v. 
Manufacturers Trust Co., 338 U. S. 241, 246-247; Sdesian- 
American Corp. v. Clark, 332 U. S. 469; Becker Steel Co. v. 
j Cummings , 296 U. S. 74, 79; Commercial Trust Co. v. Miller, 
262 U. S. 51; Stoehr v. Wallace, 255 U. S. 239; Central Trust Co. 
V. Garvan, 254 U. S. 554. The claim of confiscation, if it has any 

* See especially Point III of appellant’s brief. Since we believe it dear 
that the thesis of confiscation cannot be fitted to this statute and these 
facts, we have not commented at length on appellant’s invocation of the 
Treason and Bill of Attainder Clauses. It may be noted, however, that 
reference to these clauses is singularly inappropriate because the Trading 
With the Enemy Act has never been treated as a penal statute. The war 
power Is a source at legislative authority which is wholly different from and 
independent of the Treason Clause. Ex Parte Quirin, 317 U. S. 1. And 
there is no such punishment and no such ex post facto element present here 
as in the cases in which the Supreme Court invalidated legislation under 
the Bill of Attainder Clause. 


11 


meaning in the context of the present case, can only relate, 
then, to the adequacy of the remedy provided by Section 9 (a). 
Since the constitutional adequacy of the 9 (a) remedy has 
been repeatedly upheld* and since it is perfectly clear that 
Congress can place appropriate time limits upon the pursuit 
of such statutory remedies, it follows that this case presents 
no constitutional issue whatever. 

C. The application of Section 33 to this case does not discriminate against 
* appellant 

Appellant urges that he was not treated equally (Br., p. 14), 
with (1) resident Americans and (2) claimants whose property 
was seized on May 1,1947. The short answer is that there is 
no such discrimination. Nothing in the statute deals with 
residence; the rules are the same wherever the claimant 
resided. And appellant’s assertion (Brief, p. 13) that a claim¬ 
ant whose property was vested on May 1,1947, receives a grace 
period denied one whose property was vested the day before, 
is simply based cm a misreading of the statute. In both of his 
hypothetical illustrations, the running of the two-year period 
would be tolled as of the date of the filing of the claim. Thus 
neither of the claims of unequal treatment bears analysis. 

Appellant is receiving the same treatment as all other claim¬ 
ants who failed to file a claim within two years of vesting. Of 
course, he would not be barred if Congress had made the period 
four years, or had made the final date October 31 instead of 
April 30, 1949. But, obviously, some inequities would inevi¬ 
tably result whatever the terms of a limitation statute. There 
is no indication that the inequities created by section 33 are 
so unusual in extent and intensity as to require a holding of 
unconstitutionality. 

.•“Thus there Is provision for the return of property mistakenly se¬ 
questered; and we have no hesitation in pronouncing it adequate, for it 
enables the claimant, as of right, to obtain a full bearing on his claim in a 
court having power to enforce it if found meritorious.” Stoehr v. Walloc*, 
255 U. S. 239, 246. See also McGrath v. Manuf acturers Trust Co ., 338 U. S. 
241, 246-247; Clark v. Uebersee Finanz-Korp., 332 U. S. 480; Becker Steel Co. 
v. Cummings, 296 U. S. 74, 79-80. 
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“Statutes of limitation find their justification in necessity 
and convenience rather than in logic. They represent expedi¬ 
ents, rather than principles. They are practical and prag¬ 
matic devices to spare the courts from litigation of stale claims, 
and the citizen from being put to his defense after memories 
have faded, witnesses have died or disappeared, and evidence 
has been lost. Order of Railroad Telegraphers v. Railway 
Express Agency, 321 U. S. 342, 349. They are by definition 
arbitrary, and their operation does not discriminate between 
the just and unjust claim, or the voidable and unavoidable 
delay. They have come into the law not through the judicial 
process but through legislation. They represent a public policy 
about the privilege to litigate.” Chase Securities Carp. v. 
Donaldson, 325 TJ. S. 304, 314. They are, after all, “estab¬ 
lished to cut off rights, justifiable cm* not, that might otherwise 
be asserted and they must be strictly adhered to by the judici¬ 
ary. • Remedies for resulting inequities are to be 

provide^Lby Congress, not the courts.” Kavanagh v. Noble, 
332 U. S. 535,539. 

OOBGCUSZOH 

For the foregoing reasons, the order of the District Court 
dismissing the complaint should be affirmed. 

Respectfully submitted. 
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